
cp ~~ : File No: V2(ST)182,183 &184/A-11/2016-17

~ ~~~: Order-In-Appeal No ..AHM-EXCUS-002-APP-86-87-88-17-18

~ Date: 21/11/2017 \i'fRI ffl cffr ~ Date of Issue &lis- l \ ~ \~

Passed by Shri Uma Shanker Commissioner (Appeals)
Arising out of Order-in-Original No AHM..SVTAX-000-ADC-014-015-016-16-17

Dated 29.09.2016 Issued by ADC STC, Service Tax, Div-HQ, Ahmedabad

314lclcf5di cpf -Tilf ~ 1RIT
Name & Address of The Appellants

0
M/s. Abhishek Associates

Ahmedabad
~~~ \9" ~~ ~~~~ "cf5l" ~ Plk!~Rsla WPR \9" cpx
par ?
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

#tar zca, qr zca vi hara 3r4la =uzmtf@raw at ar8ta -
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 cffr 'efRT 86 cfi~~ "cf5l" frr9 cfi -qrx=f cffr \i'lT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

afar 2bfr 4ls r zycr, sq ya vi hara a4l4tu urzarf@ravr a1. 2o, q cc
g1ft9ccl cf5l-91'3°-s, ~ ~. 31t::+-1c;1ci11c;-380016

0 The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3flat =muff@raw ht fa&tu 3tf@rfr, 1994 cffr 'efRT 86 (1) siafa srft ala
Ptll1-J1qc11, 1994 cfi ~ 9 (1) siafa ferffRa f ~:tr- 5 "B -=crR ~ "B cffr \i'lT
#if qi Ur TT; fG 3mgr # fag 34la t n{ el sat ufezji
aft9 an1Re; (Gr vs mfr uR atf) ail re i ftR-r x-Q.TR it~cpf _,.rll""'"llJrrr4"1=1d ~~

%, cfITT cfi If var4G~a 2a a a naft a zrra fzr # "!Ff~ ~-&ifcha ~ ~ cfi xiill
ei aa at is, ans ft aj.y &R C'llllm ·Tar uif T; 5 lg zI \Nffi cnll t agiT
1000/- #)a ft ±tfty ui aa at nil, ans aj.y 3it mar ·ur sift T; 5 Gar UT
50 ~ acb "ITT "ITT ~ 5000/- #h i6ft zhfty ui hara at air, an #t aj.y 3TR ~ "lTllT
afar u; so ru zn Ura wnr ? asi n; 1oooo/-t 3rat stf

(ii)· The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- wher-e-:-the-ar.l:!_ount of
service tax & interest demanded & penalty levied is more than fifty Lakhf~~e_f~,[l~'PJ~ rm of
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crossed bank draft in favour of the Assistant Registrar of tl1e bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fcml<I"~.1994 q\'f ~ 86 cf,\ '3tl-~ ircf (2~) "1fi 3ict•lc:, 3J'l1@' ~ f.i<IIJl<IC'l"t. 1994 "1fi f.1-wi o (2)
"1fi 3iffl f.mffm tj;"Jl{ 'Cffl.il.-7 l'i q\'f u m#ft visr mer3rgr,, #tar zyea (3rft ) srrzr 5lfum -(OIA)(
imfr uR itf) 3iN '3ltRanga, Ferra /sq smgaa srera A2I9k at nr zg«a, or4sa =tzar@raw at ambera # fer ?a gg are
(010} q\'f·ma-~ 6flfr I

(iii) ihe appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form s:r-7 as _prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. I Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010} to apply to the Appellate Tribunal.

2. qenrii)fer arznaa zge ate)fr, 1g75 t ii T~-1 C!i 3@l@ f.r<nfur fcITT: 3~~ 31ml" ircf '{.[fl]rl

qf@era=rt # mar alf 6.50 /- trn pr rnrnru zcan fez an zr ag
2. One copy of application or 0.1.0. as the case may be, arid the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. +rm z4ca, sn zgca gi ran ar4ha maf@raw (arfRfe;) [ma, 4gs2 affa vi arr if@r rcii qt
fera cf@ f.lwl'f q\'f .3TR :ill ~ ;,Tfclffe@ fcm:IT \iiRIT t I . · . ·

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. 4tar src, #ctr3ear rca vi arat 3r4frqf@)aur (4l#a h .;rfc:°r 3-i'"tfl<>IT amt
. .::, . . .::,#tr3a era 3f@fr, 8&gyRt enr 39#a 3iaifr fa#a«izr.-2) 3rf@4fez2%g(2&9 frviz

.::,

39) Reiss: ·.a.ey sit Rt fa8r 3rf@@zr, && #t arr z3 # aiatir taus #t sh aafr a{ &,
auGf@a# are qa-@sir#tr3rfarik,arafzr arr as3iai srm#rsn an#t3r4f@aer
uf@ra algava 3rf@ea=at

#¢tr3=4z areavi?ars#3iisf fcF;Q" "Jf1J era» iGas gnf@a--
.::, .::,

(i) tim 11 fil cfi' ~~ '{cfiJi

ii) crkz sm # #t aeafr
(iiD ~~ fa.) .Ucl-t l clJI CF. ~ 6 cfi' 3t=fati ~ '{cfiJi

> 3mt serf zrz f@#z nu a 7an f@a#rzr ci. 2) 3r@1f1, 2014 h 3mar # qa fa#
3741#3rpf@e)arramar faaufcera= 3r5ffvi 3r4tst rap&i&bl

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, ·1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Centrnl Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

e> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s if ii, zr 32er a fr art qferawr amar szi ~l'Vcfi" 3rtrcIT ~l'Vcfi" <IT O:OS.:> .:>

Rtc:11\"aa tn"m ;rm~ crnr ~l'Vcfi" c)j' 10% 3t1@laf tR" 3fl't ';;J1TT~~ Rta 1\"aa ~ oar o:os c)j' 10%
.:> .:>

9p=1arcr;r sra#rt
4(1) In view of above, an appeal against this order shall lie before,...tMe-T.~nal on
payment of 10% of the duty demanded where duty or duty and pen.atW:."aJ.1~~f(<ltli~ute, or
penalty, where penalty alone is in dispute. f~~"'j·>>~1,.
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F.No. V2(ST)182/A-II/16-17

ORDER-IN-APPEAL

.c#4
M/s Abhishek Associates, 24, Ambrish Society, Ranip, Ahmedabad

380005 (henceforth, "appellant") has filed following three appeals against the

Order-in-Original No.AHM-SVTAX-000-ADC-14-15-16-2016-17 dated

29.9.2016 (henceforth, "impugned order') passed by the Additional
Commissioner, Service Tax, Ahmedabad (henceforth, "adjudicating

authority").

0

SL No. Appeal No. SCN F. No. & Date Amount of Period

service tax involved

involved in

the SCN (Rs.)

1. V2(ST)182/A- STC/4 43,83,510 2007-08 to

II/16-17 27/O&A/ADC/12-13 2010-11

dated 5.10.2012

2. V2(ST)183/A STC/4-44/O&4/12 31,95,563 2011-12

II/16-17 13 dated 2.4.2013

3. V2(ST)184/A STC/4 8,43,582 + Apr 2012 to

II/16-17 77/O&A/2013-14 41,27,580 Sep 2013

dated 12.5.2014

2. To state briefly, the facts of the case are that during scrutiny of ST-3

returns filed by the appellant, who was having service tax registration for

O providing Erection, Commissioning and Installation service (EC! service, for

short) and Management, Maintenance or Repair service (MMR service, for

short), itwas noticed that appellantwas not paying service tax on ECI service

by claiming exemption for the same. After some inquiry, it appeared that the

appellant was in fact providing MMR service of electrical items/ fittings and

electrification work. It further appeared that in some cases the appellantwas
paying service tax on 33% of total value of service by claiming benefit of

abatement under Notification No.1/2006-ST as applicable to ECI service.

Thus, it appeared that services provided by the appellant were in the nature

of MMR service and not ECI service and accordingly, abatement claimed in

some cases was also wrong. A show cause notice (SCN dated 5.10.2012) was

therefore issued for recovery of the service tax not paid. In the s

next show cause notice (SCN dated 2.4.2013) was issued for s

paid during 2011-12. #
E •

+0 0



F.No. V2(ST)182/A-1I/16-17

0

No.5(010)orderadjudicationunder
6/STC/AHD/ADC(JSN)/2013-14 dated 31.5.2013. The matter went to the

Commissioner (A) and Commissioner (A) gave a mixed order and also

remanded certain part of the matter back to adjudicating authority, against

which both department as well as appellant filed appeals with CESTAT.

Hon'ble CESTAT, vide order dated 17.7.2014 decided the appeal filed by the

appellant (department's appeal is still pending for decision) and setting aside

the orders passed by the lower authorities remanded back to the adjudicating

authority for deciding all issues afresh. Meanwhile, third show cause notice

dated 12.5.2014 was also issued covering the period from Apr 2012 to Sep

2013.

confirmed

2.1 The demand of service tax raised under the show cause notices was

In the order passed in remand proceedings (impugned order), there is

the subject appeals. The impugned order also covers the third show cause

notice dated 12.5.2013.

no relief for the appellant and hence, feeling aggrieved the appellant has filed
. . .

2.2

3. In brief, the appellant has taken following grounds of appeal-

3.1 As per appellant, the services provided by him were classifiable as

Works Contract service and therefore it was wrong to confirm the demand

under MMR service.
3.2 Appellant contends that services provided to Airport Authority of India

are not liable to service tax as it was a turnkey work carried out for the

AIRPORT and specifically excluded from levy of service tax.
3.3 With regard to services provided to ESIC hospital, NBCC, NBCC as a

sub-contractor, appellant has relied upon CBEC's Circular No.80/10/2004-ST;

147/16/2011-ST; 138/7/2011-ST
3.4 Appellant has also contested invocation of extended period in case of

first SCN, stating there is no suppression. Imposition of penalties has also

been contested.

0

4. A personal hearing was held on 21.8.2017, wherein Shri Vipul

Khandhar, Chartered Accountant represented the appellant and reit?a.a,
the grounds of appeal. Shri Khandhar also submitted a syopts organ."
and copies of some invoices and board's circulars. efqj£$°$±4%.: I»s"{"o77%°.4°

*



F.No. V2(ST)182/A-1I/16-17

I have carefully gone through the appeal papers<The classification of

service activities of the appellant is the core issue. The demand of service tax

confirmed in the impugned order covers three show cause notices for the

period Apr 2007 to Sep 2013. From the details available in the impugned

order and also in the grounds of appeal, I note that dispute is with regard to

services provided to -Airport Authority of India (AAI); Indian Space Research

Organisation (ISRO); National Building Construction Corporation (NBCC);

Employees State Insurance Corporation (ESIC); Railways; and All India Radio

(AIR).

5.

6. Since determination of classification of services is dependent on the

underlying contracts, I need to examine the copies of contracts/ invoices

provided by the appellant during personal hearing to decide the nature of

0 activities. However, before that, it would be useful to understand the· scope of

services involved in the subject matter, as per erstwhile section 65 of the

Finance Act, 1994

6.1 ECI service means any service provided by a commissioning and

installation agency in relation to, intera-alia, installation of electrical and

electronic devices, including wirings or fittings thereof. [Section 65{39a)]

6.2 WC service is a service in relation to execution of a works contract,

excluding works contracts in respect of roads, airports, bridges... [Section

65(105){zzzza]]

0 6.2.1 Works contract (WC) is a contract where transfer of property in goods

involved in the execution of such contract is leviable to tax as sale of goods.

[Explanation to Section 65(105)(zzzza)]

6.2.2 Further, as per the same Explanation, only specified works contracts,

which includes installation of electrical or electronic devices, are covered in

the WC service.

6.3 MMR service means any service provided by any person under a

contract in relation to management of properties, whether immovable or not;

maintenance or repair of properties, whether immovable or n ·i · · ·

or repair, including reconditioning or restoration or servicin · 1

equipment, except motor vehicle. [Section 65(64)] s2Iwee th<
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7. I have examined the copies of documents produced by the appellant

during personal hearing in light of the above-said provisions, considering the

same as representative documents for the whole period involved in all three

appeals. My findings are as follows.

0
.

therewith is insufficient to draw any conclusion in this regard. If the contract

is for supply of goods only, there is no question of levy of service tax.

7.1 Services provided to AAI- Acceptance letter of 15.11.11 of AAI

addressed to the appellant indicates that the contract was for supply of

electrical spares for maintenance of T-2 at SVPI Airport, Ahmedabad. Thus,

supply of electrical spares for maintenance of Airport terminal is evident,

however, it is not clear whether service activity is also involved alongwith

supply of spares. The acceptance letter and schedule of quantity attached

7.2 Services provided to ISRO - As per ISRO, SAC, Ahmedabad's letter

dated 10.9.2007, the work offered is of rewiring of old electrical points and

redistribution of electrical power in old MIC lab in bldg no.23 at SAC,

Ahmedabad. Apparently, the work offered includes both supply and service,

however, the work is obviously in the nature of maintenance and repairs and

does not involve installation of electrical or electronic devices so as to classify

the service as a WC service. I therefore concur with the findings of

adjudicating authority that the service rendered is MMR service.

7.3 Services provided to NBCC - There is a letter dated 1.9,2009 for

reward of ARM works of electrical works at ESIC-MGM Hospital, Parel,

Mumbai. The work involves supply of material as well as labour charges. The

item list contains switches, insulated wires, tubelight starters, chokes, fan

regulators, etc. and labour charges are fixed per month. This indicates that the

contract was in the nature of maintenance or repair, perhaps ARM also stands

for Annual Repair and Maintenance, hence contract is for maintenance and

repair work The classification of the activity as MMR service as adopted in

the impugned order is quite in order and requires no interference.

0

7.4 Services provided to ESIC - The description of work - Providing

annual mattenance & repair eleerte won tor sIc Gen}/gP%le!,2""
Quarters, Naroda, Ahmedabad- mentioned in the letter s~rff}f

z2.a.8°



F.No. V2(ST)182/A-II/16-17

the ESIC's letter dated 18.11.2010 says it all. The work done was therefore

rightly classified under MMR service and there is no scope for any change.

7.5 Services provided to Railways - With regard to this part, appellant.

has not submitted any document, hence I am unable to draw any conclusion

with regard to nature of service.

7.6 Services provided to AIR - As per Assistant Engineer (Elect.), Prashar

Bharti (AIR)' letter dated 19.2.2010, the nature of work is Re-wiring in B type

6 Nos. Quarters N Block at ESIC Colony, Acheri Sabarmati, Ahmedabad. The

work appears to involve both supply and service, however, it is in relation to

repairing work and not for installation of electrical or electronic devices so as

classify under WC service. The work done by the appellant has been

deservedly classified by the adjudicating authority under MMR service.

0
8. I therefore find that the impugned order requires no interference

except, as far as it relates to the services provided to AAI and Railways, where

adjudicating authority has relied upon the Proprietor's statement recorded

before .the Central Excise Officer to highlight the work done by the appellant.

Since present matter is more about correct interpretation of facts than the

law, the contracts relating to work done for AAI and Railways need to be gone .

through to decide taxability and classification of the activities involved.

Accordingly, matter needs to be remanded back to the adjudicating authority

to study the contracts awarded by AAI and Railways and decide the matter

0 accordingly. Further, adjudicating authority needs to break up the entire

demand, service recipient-wise, so as to segregate the demand pertaining to

services provided to AAI and Railways and pass a speaking order after going

through all/ representative contracts with these entities. The appellantis also

directed to produce the copies of relevant contracts before the adjudicating

authority for his examination and other details as required by him. Needless

to mention, principles of natural justice would be followed.

9. Accordingly, I remand the matter back to the adjudicating authority for

a fresh decision in accordance with directions gi 'n
paragraph.



F.No. V2(ST)182/A-Il/16-17

10. 34aadi arr z #t a 3rqr a fear 3qlra at# f4I .

The appeals filed by the appellant stand disposed of in above t~:~3"(3wr2i#)
.4cc
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Superintendent
Central Tax (Appeals)
Ahmeclabad

3y R.P.A.11.
..To,
M/s Abhishek Associates,
24·, Ambrish Society, Ranip,
Ahmedabad 380005

Copy to: .
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad -North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-VII, Ahmedabad

North.
/5. Guard File.

6. P.A.


