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Name & Address of The Appellants

M/s. Abhishek Associates
Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016. :
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(i)’  The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- whepefth'gNaqount of
service tax & interest demanded & penalty levied is more than fifty Lakh;/rqp‘e%m;p':'gﬁ,ej rm of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. . '
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form  ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a ceriified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissicner or
Superintendent of Central Excise & Service Tax (O10) to apply to the Appellate Tribunal.
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2, One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended. A
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. : o
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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ORDER-IN-APPEAL -
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M/s Abhishek Associates, 24, Ambrish Society, Ranip, Ahmedabad
380005 (henceforth, “gppellant”) has filed following three appeals against the
Order-in-Original | No.AHM-SVTAX-000-ADC-14-15—16-2016—17 dated
29.9.2016 (henceforth, “impugned order”") passed by the Additional

Commissioner, = Service Tax, Ahmedabad (henceforth, “adjudicating

authority”).

Sl. No. | Appeal No. SCN F. No. & Date Amount  of | Period
service  tax involved
involved in
the SCN (Rs.)

1. V2(ST)182/A- STC/4- 43,83,510 2007-08 to

11/16-17 27/0&A/ADC/12-13 2010-11
’ dated 5.10.2012
2. V2(ST)183/A- STC/4-44/0&A/12- 31,95,563 2011-12
11/16-17 13 dated 2.4.2013
3. V2(ST)184/A- | STC/4- 843,582  +|Apr 2012 to
1/16-17 77/0&A/2013-14 41,27,580 Sep 2013
dated 12.5.2014

2. To state briefly, the facts of the case are that during scrutiny of ST-3
returns filed by the appellant, who was having service tax registration for
providing Erection, Commissioning and Installation service (ECI service, for
short) and Management, Maintenance or Repair service (MMR service, for
short), it was noticed that appellant was not paying service tax on ECI service
by claiming exemption for the same. After some inquiry, it appeared that the
appellant was in fact providing MMR service of electrical items/ fittings and
electrification work. It further appeared that in some cases the appellant was
paying service tax on 339% of total value of service by claiming benefit of
abatement under Notification No.1/2006-ST as applicable to ECI service.
Thus, it appeared that services provided by the appellant were in the nature
of MMR service and not ECI sefvice and accordingly, abatement claimed in -
some cases was also wrong. A show cause notice (SCN dated 5.10.2012) was

therefore issued for recovery of the service tax not paid. In the same tEe K,

next show cause notice (SCN dated 2.4.2013) was issued for se

paid during 2011-12.
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91 The demand of service tax raised under the show cause notices was
confirmed under  adjudication order (010) No.5-
6/STC/AHD/ADC(SN)/2013-14 dated 31.52013 The matter went to the
Cor;nm'i's‘sioner (A) and Commissioner (A) gave a mixed order and also
remanded certain part of the matter back to adjudicating authority, against
| which both department as well as appellant filed appeals with CESTAT.
Hon'ble ‘CESTAT, vide order dated 17.7.2014 decided the appeal filed by the
appellant (department’s appeal is still pending for decision) and setting aside
the orders passed by the lower authorities remanded back to the ad]udlr‘atmg _
authority for deciding all issues afresh. Meanwhile, third show cause notice
dated 12.5.2014 was also issued covering the period from Apr 2012 to Sep
2013.

22 Inthe order passed in remand proceedings (impugned order), there is
no relief for the appellant and hence, "eelmg aggrieved the appellant has filed
the subject appeals. The 1mpugned order also covers the third show cause

notice dated 12.5.2013.
3. In brief, the appellant has taken following grounds of appeal-

3.1  As per appellant, the services provided by him were classifiable as
‘Works Contract service and therefme it was wrong to confirm the demand
under MMR service.

3.2 Appellant contends that services provided to Alrport Authority of India
are not liable to service tax as it was a turnkey work carried out for the
AIRPORT and specifically excluded from levy of service tax.

3.3 With regard to services provided to ESIC hospital, NBCC, NBCC as a
sub-contractor, appellant has relied upon CBEC's Circular No0.80/10/2004-ST;
147/16/2011-ST; 138/7/2011-ST.

3.4 Appellant has also contested invocation of extended period in case of
first SCN, stating there is no suppression. Imposition of penalties has also

been contested.

4. A personal hearing was held on 21.8.2017, wherein Shri Vipul

Khandhar, Chartered Accountant represented the appellant and reiteratel

n\\,

N 3?
the grounds of appeal. Shri Khandhar also submitted a synopsis of th;c«/;mtat"fﬁ%i’t
oy A

and copies of some invoices and board’s circulars.
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5. I have carefully gone through the appeal papgrs: “The classification of
service activities of the appellant is the core issue. The demand of service tax
confirmed in the impugned order covers three show cause notices for the
period Apr 2007 to Sep 2013. From the details available in the 1mpugned
order and also in the grounds of appeal, I note that dispute is with regard to
services provided to - Airport Authority of India (AAI); Indian Space Research
Organisation (ISRO); National Building Construction Corporation (NBCC);
Employees State Insurance Corporation (ESIC); Railways; and All India Radio
(AIR).

6. Since determination of classification of services is dependent on the
underlying contracts, I need to examine the copies of contracts/ invoices
provided by the appellant during personal hearing to decide the nature of
activities. However, before that, it would be useful to understand the scope of
services involved in the subject matter, as per erstwhile section 65 of the

Finance Act, 1994-

61 ECI service means any service provided by a commissioning and
installation agency in relation to, intera-alia, installation of electrical and

electronic devices, including wirings or fittings thereof.  [Section 65(39a)]

6.2 WC service is a service in relation to execution of a works contract,
excluding works contracts in respect of roads, airports, bridges... [Section

65(105)(zzzza)]

6.2.1 Works contract (WC) is a contract where transfer of property in goods
involved in the execution of such contract is leviable to tax as sale of goods.

[Explanation to Section 65(105)(zzzza)]

6.2.2 Further, as per the same Explanation, only specified works contracts,

which includes installation of electrical or electronic devices, are covered in

the WC service.

6.3 MMR serv1ce means any service provided by any person under a
contract in relatlon to management of propertles, whether immovable or not;

maintenance or repair of properties, whether immovable or not; maintenance

or repair, including reconditioning or restoration or servicin

equipment, except motor vehicle. [Section 65(64)]
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7. [ have examined the copies of documents produced by the appellant
during personal hearlng in light of the above- sald provisions, considering the
same as representative documents for the whole period 1nvolved in all three

appeals. My findings are as follows.

71 Services provided to AAl- Acceptance letter of 151111 of AAI
addressed to the appellant indicates that the contract was for supply of
electrical spares for maintenance of T-2 at SVPI Airport, Ahmedabad. Thus,
supply of electncal spares for maintenance of Airport terminal is evident,
however, it is not clear whether service activity is also involved alongwith
supply of spares. The acceptance letter and schedule of quantity attached
therewith is insufficient to draw any conclusion in this regard. If the contra{ct

is for supply of goods only, there is no question of levy of service tax.

792 Services provided to ISRO - As per ISRQ, SAC, Ahrnedalﬂad’s.letter
dated 10.9.2007, the work offered is of rewiring of old electrical points and
| ledlstrlbutlon of electrical power in old MIC lab in bldg no.23 at SAC,
Ahmedabad. Apparently, the work offered includes both supply and service,
however, the work is obviously in the nature of maintenance and repairs and

does not involve installation of electrical or electronic devices so as to classify

the service as a WC service. { therefore concur with the findings of

adjudicating authority that the service rendered is MMR service.

73  Services provided to NBCC - There is a letter dated 1.9.21009-for
reward of ARM works of electrical works at ESIC-MGM Hospital, Parel,
Mumbai. The work involves supply of material as well as labour charges. The
item list contains switches, insulated wires, tubelight starters, chokes, fan
regulators, etc. and labour charges are fixed per month. This indicates that the
contract was in the nature of maintenance or repair, perhaps ARM also stands
for Annual Repair and Maintenance, hence contract is for maintenance and
_ repair work. The classification of the activity as MMR service as adopted in

the impugned order is quite in order and requires no interference.

74  Services provided to ESIC - The description of work - Providing

annual maintenance & repair electric work for ESIC General R ﬂ“s”"rtalAEiaff
/A

Quarters, Naroda, Ahmedabad- i mentioned in the letter s /}bmlttedr'al ngwi
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the ESIC’s letter dated 18.11.2010 says it 51_1.:1‘. The work done was therefore

rightly classified under MMR service and there is no sgope for any change.

7.5  Services provided to Railways - With regard to this part, appellant,

has not submitted any document, hence [ am unable to draw any conclusion

with regard to nature of service. -

76 Services provided to AIR - As per Assistant Engineer (Elect.), Prashar

Bharti (AIR)’ letter dated 19.2.2010, the nature of work is Re-wiring in B type
6 Nbs. Quarters N Block at ESIC Colony, Acheri Sabarmati, Ahmedabad. The
work appears to involve both supply and service, however, it is in relation to

repairing work and not for installation of electrical or electronic devices so as

classify under WC service. The work done by the appellant has been

deservedly classified by the adjudicating authority under MMR service.

8. [ therefore find that the impugned order requires no interference -

except, as far as it relates to the services provided to AAl and Railways, where
adjudicating authority has relied upon the Proprietor’s statement recorded
before the Central Excise Officer to highlight the work done by the appellant.

Since present matter is more about correct interpretation of facts than the

law, the contracts relating to work done for AAI and Railways need to be gone .

through to decide taxability and classification of the activities involved.
Accordingly, matter needs to be remanded back to the adjudicating authority
to study the contracts awarded by AAI and Railways and decide the matter
accordingly. Further, adjudicating authority needs to break up the entire
demand, service recipient-wise, so as to segregate the demand pertaining to
services provided to AAIl and Railways and pass a speaking order after going
through all/ representative contracts with these entities. The appellantis also
directed to produce the copies of relevant contracts before the adjudicating
authority for his examination and other details as required by him. Needless

to mention, principles of natural justice would be followed.

9. Accordingly, | remand the matter back to the adjudicating authority for
%@gﬂ?@'r eding

(NTRAL Gg, (O
[5 Ve,

4 fresh decision in accordance with directions given
£

paragraph.
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The appeals filed by the appellant stand disposed of in above ter%
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(Sanwarral Hudda)
Superintendent

Central Tax (Appeals)
Ahmedabad

ByRPAD.
.To,

M/s Abhishek Associates,
24, Ambrish Society, Ranip,
Ahmedabad 380005

Copy to: .
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

9. The Commissioner of Central Tax, Ahmedabad -North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissicner, Central Tax, Division-VIL, Ahmedabad
North.
/5. Guard File.
6. P.A.




